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The Goethe-Inst i tut , in  associat ion 
with the Nelson Mandela Foundation 
and the Rosa Luxemburg Foundation, 
init iated a  workshop in Johannesburg 
on 4 Apr i l  2009 for  s takeholders 
in  the Kenyan Truth, Just ice  and 
Reconci l iat ion Commiss ion (TJRC) 
and archiv is ts  and histor ians  with 
exper ience of  South Af r ica’s  Truth 
and Reconci l iat ion Commiss ion 
(TRC).

The workshop was a  space for  the organisat ions 
and inst i tut ions involved in both the South 
Af r ican TRC and the Kenyan TJRC to discuss 
key topics  that  are  per t inent  to  the success  of 
a  t ruth commiss ion, especia l l y  in  the area  of 
access  to  information and record-keeping. 

The workshop gave the inst i tut ions the 
oppor tunity  to  engage in debate  and dia logue 
as  wel l  as  act ing as  a  forum for  the South 

Af r icans  to  give  recommendations and advice 
to  the Kenyan inst i tut ions about  to  embark on 
the complex task of  conduct ing a  successful 
t ruth commiss ion.   

U l la  Wester, Head of  Libr ar y  & Inf or mat ion 
S er vices  S ub-S ahar an Afr ic a, Goethe-
Inst it ut , welcomed the par t ic ipants  to  the 
workshop. She sa id access  to  the Truth & 
Reconci l iat ion Commiss ion documents  in 
South Af r ica  was  s t i l l  far  f rom optimum and 
that  the process  of  Kenya’s  Truth, Just ice  & 
Reconci l iat ion Commiss ion could only  be 
successful  i f  the record of  proceedings  was 
made access ible  to  the publ ic .

Reinforcing the connect ion between access ible 
information and deal ing with a  countr y ’s 
div ided past , C hr ist ine  Gohsmann, Deput y 
Director  of  Arc hive  and Libr ar y  at  the  Rosa 
L uxemburg Foundat ion in  Ber l in , pointed 
out  that  Germany got  i t s  equivalent  of  South 
Af r ica’s  Promotion of  Access  to  Information 
Act  (PAIA) only  in 2006. This  can only  mean 
a  long process  for  ever yone.
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Introduction

The Goethe- Inst i tut

The Goethe-Inst i tut  i s  a  cul tura l  organisat ion that  promotes  the study of  German language 
abroad and encourages  internat ional  cul tura l  exchange. I t  a l so provides  information on 
Germany ’s  cul ture, society  and pol i t ics .
The Goethe-Inst i tut  South Af r ica  was  key in providing a  space for  a l l  the interested 
par t ies  to  engage with one another  but  a lso brought a  German perspect ive  to  the workshop 
proceedings  and shared that  countr y ’s  exper ience of  reconci l iat ion. The inst i tute  a lso 
brought i t s  exper ience and knowledge to the i ssue of  archiv ing.

The Nelson Mandela Foundat ion

The Nelson Mandela  Foundat ion, through the Centre  of  Memor y and Dialogue, contr ibutes 
to  the making of  a  just  society  by promoting the va lues , v is ion and work of  i t s  Founder. 
The Memor y Programme pr imar i l y  works  to  ensure  that  Mr Mandela’s  legacy of  just ice  i s 
avai lable  for  future  generat ions to  learn f rom.
The Foundat ion was fundamental  in  helping to gather  organisat ions  and inst i tut ions at 
the workshop to ensure  that  the Kenyan TJRC could benefi t  f rom the South Af r ican 
exper ience.

The Rosa Luxemburg Foundat ion 

The Rosa Luxemburg Foundat ion dedicates  i t se l f  to  the work of  pol i t ica l  educat ion and 
encouraging the democrat ic  socia l i s t  ideals  of  Rosa Luxemburg, a  founder  of  the German 
Communist  Par ty  and a  representat ive  of  the democrat ic  socia l i s t  movement in Europe.
Fol lowing on f rom this  mandate  the Foundat ion is  in  a  unique posi t ion to help l ink the 
var ious  inst i tut ions and organisat ions  involved in the process  to  ensure  that  Kenya’s  TJRC 
learns  f rom the South Af r ican TRC exper ience.
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Moderat ion was  provided  by  Shadrack  Katuu, previous ly  employed  by  the  Nel son Mandela  Foundation.
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Piers Pigou, Director of the  
South African History Archive 
(SAHA), outlined the mandate and 
composition of South Africa’s TRC 
and how much  information it had 
generated. It had three committees: 
the human rights, amnesty and 
reparations committees. The process 
generated 22 000 statements and 
2 000 people testified in victim 
hearings. 

There  were  a l so  more  than 20 themat ic  hear ings 
(on the  ro le  of  bus iness , the  media , e tc)  and 
hear ings  around the  s ta te  secur i t y  counci l , the 
armed forces  and pol i t ica l  par t ies . 

The amnesty  committee  rece ived 7  000 
appl icat ions , of  which 5  500 were  d ismissed 
before  the  1  500 publ ic  hear ings . The process 
took c lose  to  s ix  years  –  i t  was  or ig ina l l y 
expected to  take  two. 

Al l  these  processes  used and generated 
documents . A nat ional  invest igat ive  unit  did 
in-depth invest igat ions and regional  units 
most ly  carr ied out  the corroborat ion process .
 
“ In South Af r ica , ” sa id Pigou, “ there  was  not 
much debate  about  reparat ion before  the TRC. 
Many vict ims just  wanted to know why  things
had happened. The corroborat ion process 
ver i f ied what  had happened but  did not  expla in 
why. This  was  a  shor tcoming.”

“Invest igat ions into amnesty  appl icat ions  a lso 
didn’t  a lways  look into the broader  context ; 
and the qual i t y  of  the invest igat ion depended 
on that  of  legal  representat ion.”  

Disc losures  made in amnesty  appl icat ions  were 
not  a lways  pursued. “Pol i t ica l l y, TRCs are 
of ten c losed down just  when they are  s tar t ing 
to get  somewhere, ” sa id Pigou. 

He added that  most  South Af r icans  had never 
seen the f inal  TRC repor t .

Session 1a: Recent Developments 
in Kenya – Overview

Gic hir a  Kibar a, S ecretar y  f or 
Just ice  and Const it ut ional  Affairs 
in  Kenya , sketched the background 
of  the TJRC process .

“The 2007 election resulted in a dispute between the 
two leading candidates, the current president and 
prime minister, which led to violence in five of the 
eight provinces of Kenya. This affected the region too. 
More than 1 000 people died, 300 000 to 600 000 were 
displaced and property was destroyed. But violence 
took place after the 1992 and 1997 elections too. 
The violence was not worse this time. The repeated 
violence informs why Kenya needs a TJRC.” 

“It is important to understand the nature of the conflict,” 
he said. “In 1992 and 1997 it was mostly about disputes 
over land ownership. The settlement of various areas 
after independence was contested. Violence always takes 
a clear ethnic line in Kenya and it is instigated by the 
political elite.  It is only when political parties contest 
elections that there is violence.”         

“In the latest election, the nation was divided into 
two and the election result was c lose. It was c lear 
that this would be the case even before the votes were 
counted. Declaring anyone a winner would not resolve 
the problem. It was not just an issue of having a few 
more votes – it was about one community winning 
over another. We were convinced that nothing short of 
a grand coalition would resolve the crisis. No winner 
could sustain national unity.” 

Kibara  sa id the TJRC being created this  t ime was 
di f ferent  f rom the one envisaged in 2003, which did 

not  come to f rui t ion. At that  t ime, the idea was to 
reconci le  the state  and the c i t izen, af ter  years  of 
human r ights  abuses . “ This  TJRC is  now par t  of  the 
mediat ion process  to  reach pol i t ica l  set t lement, a 
process  that  inc ludes  judic ia l  and pol ice  reforms.” 

Kibara  out l ined some of  the chal lenges  fac ing 
the TJRC: expectat ions  of  what  i t  could achieve, 
amnesty, compensat ion, resources , the changing 
legal  f ramework, and t iming.

“Some people  think that  the cr is i s  i s  over  and that 
outs iders  should not  inter fere  or  that  we should not 
have the TJRC now. They want  to  put  i t  of f. But 
2012 wi l l  be  another  highly  contested e lect ion, so 
we can’t  defer  the TJRC and we have to work with 
what  we ’ve  got . ”

Session 1b: The TRC Process in 
South Africa – Overview
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John M ’rer ia, Director  of  the  Nat ional  Arc hives 
of  Kenya , br ief l y  out l ined for  the par t ic ipants  the 
histor y  and mandate  of  the National  Archives .   

In Apr i l  2003, the Minister  for  Just ice  and 
Const i tut ional  Affa irs  appointed a  task force  on the 
establ i shment of  a  TJRC. According to i t s  repor t , 
over  90 percent  of  the Kenyans who submitted 
their  v iews wanted the government to establ i sh an 
ef fect ive  t ruth commiss ion which would: 

• 	 uncover  the truth about  the past  	atroci t ies ,
• 	 name perpetrators , 
• 	 provide redress  for  v ict ims, and 
• 	 promote nat ional  heal ing and reconci l iat ion. 

The task force  recommended that  the TJRC should 
have access  to  a l l  government records , as  wel l  as 

Session 2: Documentation and Archiving

Session 1: Discussion
In the discuss ion that  fo l lowed these  presentat ions, 
the f i rs t  point  was  that  the TJRC Act  was  not 
academic but  a  matter  of  bargaining and trade-
off s . However, i t  needed to somehow establ i sh a 
credible  invest igat ion arm that  could avoid legal 
chal lenges .

The Kenyans were advised to establ i sh a  set  of  i ssues 
to  invest igate  and focus  on a  few “window cases” 
in  detai l . Invest igat ions would require  considerable 
resources  and ski l l s .

I t  was  suggested that  the l imited t ime avai lable 
meant  that  Kenya would have to compromise on the 
scope of  the commiss ion. 

However, some fe l t  that  i t  was  impor tant  to  f ind 
histor ica l  records  that  could sett le  c la ims about 
community  matters  l ike  land occupat ion. This 
would involve  pr imar y research.

It  was  agreed that  the TJRC needed to prepare 
c i t izens  without  delay, us ing the media  to  expla in 
the process  and put  i t  in  context . The help of  c iv i l 
society  would be needed in this . 

The impor tance of  communicat ing the context 
of  the TJRC to communit ies  and bui lding media 
capaci ty  was  highl ighted. I t  was  mentioned that 
in  other  countr ies , such as  East  T imor, specia l 
e f for ts  were made to make the hear ings  avai lable 
to  communit ies  v ia  radio and video. Also, in  South 
Af r ica , the TRC engaged media  houses  at  the outset 
so that  they could bui ld the capaci ty  of  journal i s ts 
and ass ign resources  to  cover ing the TRC.

any evidence that  i t  deemed necessar y  for 
the discharge of  i t s  funct ions. However, this 
commiss ion was never  establ i shed.

Eventual ly, af ter another violent election, the 
Kenya National Dialogue and Reconcil iation 
(KNDR) Committee was formed and negotiations 
star ted on 29 January 2008. It  was agreed to 
establish three important commissions: 

• 	 the Independent  Review Commiss ion 		
	 on the General  Elect ions  2007 (IREC),
• 	 the Commiss ion of  Inquir y  into Post- 		
	 Elect ion V iolence (CIPEV ), and 
• 	 the Truth, Just ice  and Reconci l iat ion 		
	 Commiss ion (TJRC).

Specific mention of the role of the National 
Archives was made for the first  t ime and was 
made a precondition with a view to archiving and 
safeguarding the memory of the dialogue and 
commissions to be established. The director of 
the archives was appointed as the l iaison officer 
on archival-related matters of the KNDR.

M’rer ia  sa id the “National  Archives  are  the 
focal  point  for  nat ional  memor y and we need 
to entrench best  pract ice  for  record-keeping”. 

CIPEV recommended sett ing up a  Specia l 
Tr ibunal  to  seek accountabi l i t y  f rom those 
bear ing the greatest  responsibi l i t y  for  cr imes 
against  humanity, but  Par l iament re jected 
this . “ In the absence of  a  Specia l  Tr ibunal  to 
invest igate  and prosecute  those responsible  for 
the post-e lect ion v iolence, ef for ts  to  deal  with 
a  di f f icul t  histor y, the socia l  conf l icts  i t  has 
ra ised and the entrenched culture  of  impunity 
must  begin e lsewhere, that  i s , with the TJRC 
and the National  Ethnic  and Race Relat ions 
Commiss ion,” sa id M’rer ia . 

Ver ne Har r is, Head of the Memor y Prog ramme 
at the Nelson Mandela Foundation , outlined 
the South Af rican TRC documentation process.
He began with a  controvers ia l  s tatement: “ You 
[Kenya]  need to accept  that  you wi l l  fa i l  as  we 
did in South Af r ica . ”   

He expla ined that  the Kenyans ’ mandate 
was  too wide. On South Af r ica’s  fa i lure, he 
sa id: “ We tr ied to establ i sh a  plat form for 
continuing work and to create  cul tures  to  use 
that  plat form. We did establ i sh the plat form 
but  we fa i led to create  the cultures . W hen you 
star t  a  process  and don’t  f inish i t , the damage 
is  profound. The moral  underpinning of  the 
process  has  been complete ly  unravel led. ” 

He encouraged the Kenyans to use an archiving 
system f rom the beginning of the commission 
process to prevent the loss or destruction of the 
public records and also to maintain an integrated 
(paper-based and electronic) filing system for 
ease of access to the records at a later date. 

Harr is  went  on to argue the case  for  a  large 
budget  to  be a l located to record-keeping 
and archives . He sa id in the South Af r ican 
exper ience the TRC “should have deployed 
more resources  than i t  did ” . 
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Session 3: Right of Access to 
InformationAccording to Harr is , numerous records were lost 

when the commission wound down in 1998. 

“That was when we should have deployed far more 
resources, because a lot of material got lost right 
there when the staff were c losing offices and leaving. 
In many cases, individuals took records with them, 
especially people who had brought records in. Some 
people didn’t trust the state to look after them or to 
provide public access to them.” 

Another  suggest ion he had for  the TJRC process 
was  to  create  a  modern e lectronic  archive. “Paper-
based records  are  impor tant  but  key decis ion-
making processes  are  ver y  of ten documented only 
e lectronica l l y. In South Af r ica , the tapes  were 
deposi ted with the Depar tment of  Just ice, but  i f 
they are  not  audited and preser ved, and migrated to 
new technolog y, that  record wi l l  be  lost . ”

Eventual l y  the TRC archive went  into the National 
Archives , but  the Depar tment of  Just ice  s t i l l  controls 
access  to  the records . “ The TRC archive should be 
in centres  of  memor y a l l  over  South Af r ica , but  i t 
i s  s t i l l  bur ied, ” sa id Harr is .

He conc luded by say ing “the continuing imperat ive 
i s  to  secure  the record and ensure that  reasonable 
publ ic  access  i s  ef fected. ” 

Session 2: Discussion
One of  the i ssues  that  came up was the l ink between 
secrecy and secur i t y, severa l  people  making the point 
that  secrecy tends to undermine secur i t y  rather  than 
suppor t ing i t . In South Af r ica , remarkably, TRC 
disc losures  had not  generated more v iolence.

Harr is  asked what  society  hoped to gain f rom 
remember ing the past . He pointed to the fact  that 

i t  does  not  a lways  help people  to  learn or  to  heal . 
The rea l  reason we remember the past , he suggested, 
i s  that  we are  “ looking for  s tor ies  and voices  that 
inspire  us  to  bui ld a  just  society ” .

The relationship between national archives, 
government and civil society was mentioned; Kenya’s 
National Archives would need to operate within 
government structures and be trusted by all sides. The 
TJRC’s credibility also depended on Kenyans seeing 
the process as being run by and for themselves, not by 
and for foreigners. This in turn depended on Kenyans 
having information about the TJRC.

It would also be important to clarify the process of 
archiving and declassifying information without delay, 
and to record decisions taken in releasing information. 

As for  judging the success  of  the TJRC, one v iew was 
that  this  could only  be judged in terms of  nat ion-
bui lding, which required a  long t ime hor izon.

S el lo  Hatang, Manager  of  Inf or mat ion and 
Communic at ion S y stems at  the  Nelson 
Mandela  Foundat ion , spoke in the f inal  sess ion 
of  the workshop about  the r ight  of  access  to 
information. The core  of  his  argument was that 
secrecy and secur i t y  should not  be l inked. 

He sa id: “Secur i t y  i s  used as  an excuse for  s tate 
agencies  not  doing their  job. ”  This  job, he 
sa id, was  to  dec lass i fy  records  systematica l l y. 
“Mixing inte l l igence ser v ices  with archival 
ser v ices  i s  an unholy  union,” he sa id. 

An example was  that  Nelson Mandela  had 
asked for  his  pr ison records  so he could see 
how the state  had managed his  impr isonment, 
inc luding control  of  his  contact  with the 
“outs ide” and sur vei l lance of  his  ever y  move. 

According to the Promotion of  Access  to 
Information Act , the holder  of  the information 
– not  the creator  –  must  be the one that  makes 
the decis ion about  re leas ing i t . This  was  given 
as  the reason his  request  was  denied. “ The 

Mandela  records  have been shut  down and 
Madiba wi l l  never  know. W hat harm could i t 
do to the secur i t y  of  the state?” asked Hatang.

He went on to out l ine f ive  points  that  he 
thought the TJRC should consider : 

1 .	 Founding principles of openness and
	 transparency – the spirit of the law –
	 should permeate f rom the preamble 		
	 throughout the legislation.
2.	 Accountabi l i t y  vs  impunity  – The TJRC
	 should avoid “plaster ing over  the cracks”
	 and instead should foster  a  cul ture  of
	 accountabi l i t y  in  government. 
3 .	 T iming for  sett ing up the documentat ion 	
	 process . 
4 .	 A c lear  act ion plan for  what  wi l l  happen 	
	 to  the records  af ter  the commiss ion is  		
	 complete. “ There i s  no better  t ime
	 than now to put  regulat ion of  access  		
	 into the Act . ”
5.	 The use  of  the media  i s  cr i t ica l  to  		
	 encourage publ ic  suppor t  for  the process .



Page � Page �

Summary of  Workshop Discussions

 Session 3: Discussion

The question was raised of privacy being a factor to 
consider when making sensitive archives available to 
the public. It was noted that this concept could easily 
be used as a false excuse by record-keepers.  Again, 
the point was made that there should be a record of 
the procedures followed when releasing information.

In South Af r ica , where third-par ty  personal 
information is  concerned, the owner  of  the 
information must  inform the third par ty  of  the 
intent ion to make the records  publ ic . This  can be 
onerous and of ten i t  i s  eas ier  s imply to  refuse  access . 
Government has  30 days  to  respond to requests 
for  information in terms of  PAIA, but  of ten takes 
much longer. Although the legis lat ion is  on the s ide 
of  access , the degree of  openness  that  was  expected 
af ter  apar theid has  not  been rea l i sed. 

The Kenyans agreed that  in  their  countr y  too there 
was  a  cul ture  of  guarding information, for  example 
in the c iv i l  ser v ice, and the publ ic  –  inc luding the 
media  – tended not  to  use  their  exis t ing r ights  of 
access  to  information.

The discuss ion went  into the responsibi l i t y  of  c iv i l 
society  to  demand information, and how this  could 
be done without  inf r inging on the state ’s  legal 
r ights . Care a lso had to be taken because of  the 
exis tence of  dis information.

Having a  dedicated information commiss ioner  on 
the TJRC could help avoid delays , costs  and legal 
problems, i t  was  suggested.

One view was that  the judic iar y  was  i t se l f  a 
potent ia l  obstac le  to  the TJRC, as  i t  had no histor y 
of  suppor t ing human r ights  and was i t se l f  a  target 
for  reform.

Throughout  the workshop i t 
became c lear  that  there  were 
dist inct  di f ferences  between what 
had happened in South Af r ica  and 
what  was  happening in Kenya.

First , South Af r ica’s  commiss ion had a lready taken 
place, having recent ly  ce lebrated a  decade s ince i t s 
repor t  was  handed over  to  the then	 head of  s tate, 
Pres ident  Mandela . In contrast , Kenya’s  enabl ing 
legis lat ion had only  recent ly  received pres ident ia l 

assent  and the ongoing process  was  of  se lect ing the 
commiss ion’s  key s taf f.

The second dif ference re lates  to  why the 
commiss ions were set  up. W hile  the South 	Af r ican 
commission looked at the atrocit ies  committed by the 
apar theid system against individuals, the commission 
in Kenya would have an expanded mandate, not 
only looking at  s tate-sponsored atroci t ies  against 
indiv iduals , but  a lso s tate-sponsored atroci t ies 
against  communit ies  such as  land dispossess ion as 
wel l  as  inter-community  cr imes.

Unl ike South Af r ica , Kenya was sett ing up the 
truth commiss ion at  a  t ime when three other 
processes  were taking place  concurrent ly. First 
was  the process  of  the disbandment and sett ing 
up of  a  new electora l  commiss ion. Second was 
the setting up of a special tr ibunal to prosecute
perpetrators  of  post-e lect ion v iolence and the 
last was a constitutional review process. This 
meant  that  the energies  of  var ious  sectors  of 
Kenyan society  were div ided; the pol i t ica l  c lass 
was  careful l y  obser ving the specia l  t r ibunal 
process , the legis lature  was  heavi l y  engaged in 
the new electora l  commission and the judiciary 
was  occupied in the const i tut ional  review 
processes . As a  consequence, i t  was  feared 
that  the truth commiss ion might  not  get  the 
nat ion’s  fu l l  at tent ion and suppor t .

Last l y, other  di f ferences  re lated to how the 
South Af r ican commission had been set up 
and funct ioned. The TRC had to s tar t  working 
immediately af ter the commissioners were 
appointed and, within i ts  Act , the s tructure  of  
three committees  had a lready been formal ised, 
inc luding a  committee  that  had the power to 
decide on amnesty  appl icat ions . In contrast , 
Kenya’s  commiss ion would begin work only 
three months af ter  the appointment of  the 
commiss ioners , g iv ing them t ime to prepare. 
One of  the reasons for  this  delay  was  that 
the Act  establ i shing the commiss ion did not 
prescr ibe any structures , nor  did i t  g ive  the 
commiss ion the power to grant  any amnesty, 
restr ict ing i t  to  making recommendations.

D ur ing the course  of  the discuss ions, a 
complex tapestr y  of  themes emerged that  could 
be placed into three main categor ies : those 

re lat ing to the sett ing up of  a  commiss ion, 
those re lat ing to the running of  a  commiss ion 
and those re lat ing to act iv i t ies  af ter  the l i fe  of 
the commiss ion.

Before  the sett ing up of  a  commiss ion in both 
Kenya and South Af r ica , there  was  a  fee l ing 
that  there  was  not  enough consultat ion – in 
the case  of  Kenya, with regard to the draf t ing 
of  the enabl ing legis lat ion, and in the case 
of  South Af r ica  with the choosing of  the 
commiss ioners . Addit ional l y  the i ssue of  lack 
of  adequate  resources  was  a  grave concern. 
In the case  of  South Af r ica , this  inadequacy 
eventual l y  led to overstretched human capacity, 
par t icular l y  in  invest igat ion processes . In the 
case  of  Kenya, the budget  for  sett ing up the 
commiss ion was much less  than des ired as  the 
countr y  faced the chal lenges  of  an overburdened 
budget  (with a  bloated cabinet) , empty coffers 
(as  had been repor ted in the media)  and wide-
spread famine, coupled with the ongoing global 
f inancia l  cr i s i s . Last l y, both truth commiss ions 
shared the pressure  of  having to deal  with 
unreal i s t ic  publ ic  expectat ions .
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Kenya could probably draw lessons f rom the work of 
the truth commission in East Timor, which engaged 
actively with community and public radio and television 
stations and used sports and cultural icons to educate 
the public on realistic goals for the commission.

D ur ing the running of  the South Af r ican 
commiss ion, one key funct ion that  was  to  have 
unimagined repercuss ions even af ter  i t s  work 
was complete  was  that  of  record-keeping. Even 
though a  pol icy  and procedures  were formulated 
and qual i f ied people  were given the responsibi l i t y 
of  leading the implementat ion of  f i l ing systems 
for  both paper  and e lectronic  records , dur ing the 
course  of  the commiss ion’s  work, compliance with 
the pol icy  and procedures  was  uneven. However, 
the fact  that  there  was  some compliance was better 
than i f  there  had been none at  a l l . Addit ional l y, 
South Af r ica’s  commiss ion rea l i sed ver y  quickly 
that  they had under-est imated the invest igat ive 
capaci ty  required, par t icular l y  in  the work of  the 
amnesty  and human r ights  v io lat ions  committees . 
W ith the a l l-encompass ing ambit ions of  Kenya’s 
legis lat ion, there  was  concern that  the commiss ion’s 
invest igat ive  capaci ty  would be under  severe  s tra in 
f rom the outset .

At the end of  the commiss ion’s  work, two issues 
regarding the records  i t  generated were of  concern. 
In South Af r ica’s  case, because of  the lack of  c lar i t y 
with regard to handover  processes , a  s ignificant 
percentage of  the staf f  le f t  with the records  in their 
possess ion at  the end of  their  tenure. Although 
this  process  was  being reversed af ter  the fact , with 
projects  such as  those being carr ied out  by W its 
Univers i t y  and the South Af r ican Histor y  Archive 
developing a  guide to TRC records  in pr ivate 
hands, i t  was  regrettable  that  i t  had to happen af ter 
the damage had been done. I t  was  hoped that  this 
s i tuat ion could be avoided in the Kenyan scenar io. 
Second ly, access  to  commiss ion records  in the 

custody of  the state  had been problematic . Even 
though South Af r ica  boasted a  progress ive 
f reedom of  information regime, there  were many 
content ious  i ssues , such as  how to hand le  copyr ight 
of  s tate  information, how to deal  with pr ivacy 
and confident ia l i t y  concerns  with regard to third 
par ty  information in the records , as  wel l  as  deal ing 
with records  that  shared custodia l  responsibi l i t ies 
(such as  between archival  inst i tut ions and other 
arms of the state, among them security agencies and 
government ministries). The issue of shared custodial 
responsibility was particular ly poignant in the example 
of the “34 boxes” case, where records were initially 
barred f rom public access because of security breach 
concerns but later were found to be largely harmless 
after a procedural review of the decisions. This was 
considered a concern for Kenya, where there was a 
misinformed perception of secrecy being government 
policy but the reality was very different.

The formation of  the TJRC by an Act of 
Par l iament in 2009 was the result  of  a 
process  that  began in 2003, when Kenya 
appointed a  task force to find out  whether 
such a  commission was necessar y. The task 
force, chaired by Human Rights  Commission 
chairman Professor  Makau Mutua, under took 
research, held publ ic  hear ings and convened 
an internat ional  conference, among other  fact-
finding act iv i t ies .

The repor t  of  the task force  sa id: “[Kenyans] 
have over whelmingly  sa id that  the truth about 
the past  must  be known, that  perpetrators  must 
be ident i f ied and punished, that  v ict ims must 
be accorded just ice, and that  reconci l iat ion 
is  only  poss ible  af ter  the truth i s  known and 
just ice  i s  done. ” 

“Kenyans want  an ef fect ive  and credible  t ruth 
commiss ion, an inst i tut ion that  wi l l  not  engage 
in a  witch-hunt or  a  whitewash.” The repor t 
a lso recommended that  the TJRC should have 
access  to  whatever  records  i t  needed.

However, the TJRC was not  establ i shed by 
2004 as  recommended.

The 2007 elections revived old divisions in 
Kenyan society. In January 2008, Kofi Annan, 
as leader of the Panel of Eminent Af rican 
Personalities, brought the two political sides 
(Party of National Unity and Orange Democratic 
Movement) together and these sides provided 
panel members to form the Kenya National 
Dialogue and Reconciliation Committee. 

This body proposed various legal and political 
measures, inc luding the formation of the TJRC. 

TJRC Bi l l
In March 2008, the rul ing coal i t ion agreed on 
the out l ine of  the TJRC:
• 	 It  would have seven members , chosen 		
	 through consultat ion. (This  was  amended 	
	 to   nine commiss ioners , s ix  chosen by a  		
	 se lect ion panel  and three by the Panel  of  	
	 Eminent  Af r ican Personal i t ies . )
• 	 I t  would inquire  into human r ights  		
	 v io lat ions  committed by the state, groups 	
	 or  indiv iduals  between 12 December 1963 	
	 and 28 Februar y 2008.
• 	 No blanket  amnesty  would be provided.
• 	 The TJRC would submit  i t s  repor t  within 
	 two 	years .
• 	 The Bi l l  g ives  the TJRC broad powers  and
	 imposes  a  duty on others  to  co-operate.
	 It  also guarantees that its  recommendations
	 wi l l  be  implemented. The TJRC Bil l  was 
	 passed by Par l iament and s igned by the 		
	 Pres ident  on 29 November 2008.

Background Information
The Kenya Truth, Justice and Reconciliation Commission 



Page 12 Page 13

Responses to Bi l l
There was publ ic  concern about  aspects  of  the TJRC 
proposals , inc luding the extent  of  consultat ion, and 
Amnesty  Internat ional  and the regional  Amani 
Forum contr ibuted to the discuss ion. Among the 
cr i t ic i sms:
• 	 The TJRC can recommend amnesty  for  gross  		
	 human r ights  v io lat ions . This  i s  against  			
	 internat ional  law.
• 	 There are  obstac les  to  prosecut ion 
	 of  perpetrators .
• 	 The procedure of  nominat ing the 			 
	 commiss ioners  does  not  guarantee their  			
	 impar t ia l i t y, independence or  competence.
• 	 The Bi l l  does  not  provide for  the long-term 		
	 protect ion of  v ict ims and witnesses .
• 	 The Commiss ion cannot  recommend a  broad 		
	 range of  reparat ions .
• 	 The Bi l l  concentrates  on invest igat ion and 		
	 prosecut ion rather  than reconci l iat ion.
• 	 The TJRC’s  mandate  should not  be too wide in 	
	 re lat ion to the t ime and resources  avai lable.

Recent developments
Nominees  for  the TJRC were announced in Apr i l 
2009.  The panel  that  se lected them was chaired by 
Dr David Ichangi  of  the Associat ion of  Profess ional 
Societ ies  of  East  Af r ica . Par l iament wi l l  choose 
s ix  of  the nominees  and the Panel  of  Eminent 
Af r ican Personal i t ies  wi l l  choose three foreign 
commiss ioners .

In March 2009, John M’rer ia , Director  of  the 
National  Archives , was  appointed the Liaison Officer 
of  the Panel  of  Eminent  Af r ican Personal i t ies  on 
the management of  the TJRC records .

This  chapter  i s  based  on mater ia l  compi led  by 
Shadrack  Katuu.

After South Af rica’s first democratic elections 
in 1994, a government of national unity was 
established. The TRC Bill was signed into law 
in July 1995 after a period of public comment.  

The TRC had a narrow mandate, to investigate 
gross violations of human rights committed 
between 1960 and 1993, report on the fate of 
victims, grant amnesty to certain perpetrators, 
take measures to restore the dignity of victims, 
report on violations, and recommend what could 
be done to prevent future violations. It was given 
two years to do this, which would have to include 
the time taken to set up the institution.

The TRC had three committees :
• 	 Human Rights  V iolat ions  – to  conduct  		
	 publ ic  hear ings  and invest igat ions
• 	 Amnesty – to grant amnesty for political acts 
• 	 Reparat ion and Rehabi l i tat ion – to 		
	 recommend how government could 		
	 compensate  v ict ims

The Human Rights Violations Committee took 
more than 22 000 statements on more than 40 000 
violations, and 2 000 deponents testified at over 
60 public hearings. Civil society campaigned 
successfully against holding the amnesty hearings 
in camera. Amnesty was intended for acts 
associated with a political objective, and where 
the applicants made ful l  disc losure. More than 
7 000 applications were received.

The TRC’s final report was submitted in October 
1998. Almost all the political groups took issue 
with the TRC’s findings. The final report and 
the TRC archives remain inaccessible to the 
public, limiting its future impact.

The TRC archive 

The Promotion of  Access  to  Information Act 
(PAIA), which came into ef fect  in  March 
2001, a l lows anyone to obtain records  f rom 
government bodies  without  giv ing a  reason. 
From 2001 to 2004, TRC mater ia l  was 
access ible  f rom the National  Archives  only 
through individual  PAIA requests . From 2004, 
records  a l ready in the publ ic  domain became 
access ible  without  a  formal  request . W hen the 
records  are  20 years  o ld, they wi l l  be  avai lable 
without  restr ict ion.

There are  gaps  in the record: e lectronic  records 
lost  for  technical  reasons; records  removed by 
staf f  as  the TRC wound down; and documents 
returned to s tate  bodies . Some records  were 
destroyed by government bodies  and some 
were not  but  have not  been secured. 

The TRC repor t  recommended that  the National 
Archives  should receive  a l l  the Commiss ion’s 
records  and make them access ible  to  the publ ic , 
with adequate  resources  f rom government. The 
National  Archives  took custody in 2001/2002. 
As assets  of  the Depar tment of  Just ice, however, 
the records  are  subject  to  the depar tment ’s 
control . Also, the archives  did not  receive  the 
extra  resources  i t  needed to process  and analyse 
TRC mater ia l  or  to  give  ef fect  to  legis lat ion 
a imed at  audit ing government record-keeping 
in future.

This  chapter  i s  based  on mater ia l  compi led  by 
Shadrack  Katuu, which  draws  on an unpubl i shed 
document  by  Pier s  Pigou.

South Africa’s Truth and Reconciliation 
Commission 
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